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Objectives and Outline for discussions:
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➢Review of basic concepts

➢Current challenges & opportunities

➢Solutions & approaches:  gov’t relations (GR) and 

public relations (PR) & state case studies. 

➢Review work product of stakeholders carrying the flag 

for EM & the “House of Medicine”:

➢ACEP/EDPMA Joint Task Force (JTF)

➢AMA and multi-specialty coalition

➢Physicians for Fair Coverage (PFC)

➢ State ACEP chapters & medical societies

Are we here or there?
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What’s at stake here?

➢“Balance Billing:  The Lose-Lose—Ban it? 

Doctors lose dollars. Support it?  Doctors Anger 

Patients.”

➢Article in ACEP Now by Dr. Liam Yore, FACEP 

(Nov. 2015) 

➢“When CA issued a blanket ban on balance 

billing, payments to physicians by carriers 

dropped drastically, by 20% overall and up to 

33% by some payers.”  

➢Citing Pao B, Riner M & Chan TC, West J Emerg Med 

2014; 15(4): 518-522.
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The alphabet soup of advocacy organizations & 

stakeholders:

➢ACEP and its state chapters

➢ Reimbursement and State Leg. Committees.

➢EDPMA: ED groups + ED RCMs

➢ The ACEP/EDPMA Joint Task Force (JTF): Year 4 

➢Physicians for Fair Coverage, Ltd. (PFC):  multi-specialty 

focused

➢AMA and state medical societies:  June 2017 Resolution.

➢ASA

➢ACR
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Challenges & Opportunities

Bad data, Bad Press, Bad Payor Practices and the 

threat of pegging

out of network (OON) reimbursements to 

Medicare.

How many OON bills have been submitted this yr. 

to state legislatures?

Answer:  127 OON bills introduced in 33 states
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Bad research:  

NEJM Nov. 

2016:

➢ Claims data from “a large commercial insurer”—fact:  health plan has <2% of US ED 
visits

➢ Ave. in network ED physician was reimbursed 297% of MCA vs. 159% for IM office visits.

➢ OON average ED physician U & C charges at 798% of MCA.

➢ Ave. OON ED Pt balance was $623.

➢ “The Whopper”:  maximum ED U & C was $19,603.

➢ ACEP and EDPMA both issued press releases and requested meeting with editorial 
board.

➢ Article in the January 2017 edition of ACEPNow by Drs. Parker and Stanton highlighting 
NEJM bias:
➢ http://www.acepnow.com/article/acep-outlines-flaws-biases-new-england-journal-medicine-story-

balance-billing/
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Bad Government Data

➢According to Dr. Nathan 
Schlicher, Pres. WA-ACEP:
➢ For over a year WA-ACEP 

asked Office of the 
Insurance Commissioner 
(OIC) for data

➢ No answer

➢In live testimony, OIC 
claimed 17.2% (294K) of all 
WA claims analyzed were BB

➢Month later (after the news 
coverage), the data was 
released: 1.6%
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Case study--FL:  How many pro fees ever 

are even 1/3 of this cost?
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Medicare Benchmarking

Why pegging OON 

reimbursement to 

Medicare is the 

“game over” 

solution for EM:

https://www.acep.

org/Advocacy/Cha

pter-Toolkit-on-

Out-of-Network-

Payment-

Legislation/
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What is Fair Health?

➢Nationwide, independent, not-for-profit

➢Directory of provider charges by geozip

➢Percentile (80th) can be used to set Minimum 

Benefit Standard

➢Transparent to providers & patients
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Ingenix vs Fair 

Health (FH) vs HCCI

➢Developed by FCEP 

and the ACEP 

Reimbursement 

Committee.

➢Why FH is the charge 

based std?

➢ University of Chicago 

“NORC” report June 2014 

➢ Physicians for Fair 

Coverage (PFC) 

commissioned NORC 

report April 2017.
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Level V (CPT 99285) OON reimbursement with Fair Health standards.

➢Est. charge for 
99285 geo-zip 
28801:  $1372

➢ 80th percentile 
reimbursement at 
$1098.

➢ 6.23 X of Medicare 
reimbursement for 
99285 (2017=$176).

➢ 80th percentile 
standard would 
raise K rates also.
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➢http://fairhealthconsumer.

org/medicalcostlookup.php

Why is it so darn hard w/ (certain) health plans to accept Fair 

Health?

From UHC—but perhaps their history informs their policies
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https://www.uhc.com/legal/information-

on-payment-of-out-of-network-benefits

Why is it so darn hard w/ (certain) health plans to accept Fair Health?

From UHC—but perhaps their history informs their policies

NORC Report to CCIO

➢Paucity of sources for validated, transparent charge 
& reimbursement data

➢The organization that best satisfies the evaluation 
criteria… owns the most current, comprehensive 
and transparent database – FAIR Health June, 2014

➢PFC commissioned a follow up study for 2017:  FH 
is the recommended standard for the OON issues 
(see appendix).

17

Case Study:  The Peach State Experience.

➢ The GA OON coalition:

1. Medical Association of GA (MAG)

2. GA College of Emergency Physicians (GCEP)

3. GA Society of Dermatology and Dermatologic Surgery

4. GA Orthopaedic Society

5. GA Psychiatric Physicians Association

6. GA Society of Ophthalmology

7. The Georgia Society of Plastic Surgeons

8. Epilepsy Foundation of GA

9. Physicians for Fair Coverage (PFC) https://youtu.be/9euAeOm4b3g

10. Georgia Society of Anesthesiology -- supporting efforts w/ advocacy but not a formal coalition member

11. Georgia Radiology Society -- supporting efforts w/ advocacy but not a formal coalition member

➢ Fundraising:
1. $100K from GCEP (including ACEP State Leg. grants, EMAF, ED groups and individuals) + 

2. $30K from MAG + ongoing $ and PR/GR support of PFC.

18

http://fairhealthconsumer.org/medicalcostlookup.php
https://www.uhc.com/legal/information-on-payment-of-out-of-network-benefits
https://youtu.be/9euAeOm4b3g


4

GA Case Study

➢Expenditures:

➢Public relations (PR) and gov’t relations (GR)—
GCEP, MAG coalition and PFC

➢Paid media/online advertising

➢CQ and FB efforts have generated over 15K letters 
to Governor and Lt. Gov.

➢Results?  OON bill based on FH 80th percentile passes 
the GA Senate 52-0 and then was gutted 2 weeks later 
in the House.

➢What would GCEP have done differently?

➢Started earlier w/ coalition and fundraising.

➢Not tried to amend existing law—used the PFC 
model legislation
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ACEP Resources

➢State Chapter Public Policy Grants

➢Georgia

➢Nevada

➢Texas

➢Pennsylvania

➢New Jersey

➢Florida

➢S Carolina

➢New York

➢Harry Monroe & the State Legislative 
Committee
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WA-ACEP and FCEP case study:  Use the Free 

Media!

➢Editorial Boards 

➢Letters to the editor

➢News Articles

➢Extended Interviews
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Case study--FCEP Used RCM Data to 

Quantify the Issues:
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New ACEP Chapter OON Toolkit:  March 2017

➢Talking Points and Fact Sheets

➢Legislative strategies, 
Principles and Proposed 
Solutions.

➢ACEP/EDPMA Joint Strategies 
White Paper

➢Model Legislation:  CT and 
Physicians for Fair Coverage

➢Legislative testimony and 
comment letters to various 
states

➢ https://www.acep.org/Advocacy/Ch
apter-Toolkit-on-Out-of-Network-
Payment-Legislation/
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NV case study

➢Be prepared to 

work hard in the 

legislature.

➢Prepare a Plan B.

➢Move quickly 

and be nimble

➢“It’s easier to kill 

a bill than to pass 

one.”
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What’s the solution?  PFC & JTF OON Model 

Legislation

➢MBS tied to a non-profit database of 

charges not tied to a health plan, e.g. FH

➢Not limited to hospital based clinicians, nor 

to the usual “surprise billing” situation.

➢Pt’s in network and OON cost sharing 

should be the same.

➢Health plan should reimburse the Pt cost 

sharing directly to the clinician.
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PFC & JTF OON Model Legislation

➢OON balance billing banned for POS 23, 

provided health plans reimburse 80th percentile 

of Fair Health (MBS).

➢Clinicians may mediate if no MBS.

➢OON balance billing banned for POS 21 (IP) and 

22 (OP) unless Pt “opt out”.

➢Pt “opt-out” based on written notice 24 hrs in 

advance:

➢Notice and consent to OON charges.

➢Estimate of OON charges.
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PFC & JTF OON Model Legislation

➢Mediation may be initiated by Pt and in 

very limited circumstances by the 

clinician.
➢ Clinician may initiate mediation for higher reimbursement for 

“Gould” criteria.

➢ Pt’s in network & out of network cost sharing is the same—

minimize impact on the Pt.

➢ More time efficient for clinicians A/R & non-binding so litigation 

is an option if necessary

➢No false/misleading EOB statements.

➢Enforcement for non-compliance.
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AMA House of Delegates Resolution June 2017

➢Introduced by 

ACEP, AAOS, ACR, 

ASA, CAP and 

delegations from 

CO, New England, 

GA, PA and WA 

➢AMA legislative arm 

is drafting model 

legislation based on 

our combined 

stakeholder model

(we hope) .
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Final Comments and Resources

➢ACEP, EDPMA & PFC have stepped up w/ 

staff, resources and support.

➢Nat’l multi-specialty efforts should assist at 

the state level.

➢PFC has been formed w/ sole focus w/ 

successful resolution of OON issues.

➢Add ’l resources: expert panels, strategy 

documents and PR/GR expertise from PFC in 

2017.
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Action Items

➢Balance Billing and fair payment playing out state by 

state- Preserve the safety net

➢Get involved! Stay Active! Be Known!

➢Monitor your state’s balance billing regulations

➢Monitor dispute resolution results

➢Advocate for a fair payment standard

➢80th percentile of fair health

➢Develop prospective ADR language 

➢ Include key elements 
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Contact information:  

Ed Gaines, JD, CCP

Chief Compliance Officer,

Emergency Medicine Div.

Zotec Partners

Greensboro, NC 

egaines@zotecpartners.com

919-641-4927

Follow me on Twitter: 

@EdGainesIII

http://twitter.com/EdGainesIII
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Educational 

Appendix: PFC

http://thepfc.org/

https://endtheinsurance

gap.org/
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Appendix: The “Surprise 

Insurance Gaps” & 

Importance of Fair Health

https://youtu.be/9euAeOm4b3g b
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Appendix: Fair Health is officially endorsed by CCIIO’s own 

consultants as the most transparent & verifiable database.

➢“ACEP did provide CMS 

with documentation [of] 

recent issuer policy 

changes that have resulted 

in marked decreases in 

reimbursement for such 

[ED] services.”

➢CCIIO never released 

NORC report to ACEP…..

➢Until CCIIO was sued by 

ACEP in May 2016.

➢Findings and conclusions.
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Appendix: NORC again endorses FH as the 

OON standard
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